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The Expert

The Role of the Expert in Presenting 
Your International Arbitration Case
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The Expert

“An Expert is a man who has made all the mistakes, 
which can be made, in a very narrow field.”

(Niehls Bohr)
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“The Kiss Principle or “You do not really understand 
something unless you can explain it to your 
grandmother.”
(Albert Einstein)

“To strive, to seek, to find and not to yield.”
(Alfred Lord Tennyson)

The Kiss Principle
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The Expert

“Writing is Fighting”
(Mohammed Ali) 



Ronan J. McHugh
Thelen Reid & Priest LLP

5

©All Rights Reserved May 2005

The role of the Expert may vary and access to 
his/her work may be limited based upon that role.

Consulting Expert

Testifying Party Expert

Testifying Rebuttal Expert

Tribunal Expert – not Cross-Examined

The Role of the Expert
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The Expert is considered to have a duty 
to the Tribunal, not merely to the party 
that appointed him/her.

The Expert is not an advocate.

Duty of the Expert



Ronan J. McHugh
Thelen Reid & Priest LLP

7

©All Rights Reserved May 2005

The qualifications of the Expert 
Daubert USA
Ikarian Reefer English High Court 

(QBD)

Standards, Duties and Independence

Qualifications
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In ICC Arbitration the documents that an Expert 
would typically rely upon for analysis in a US 
construction litigation matter may not always be 
complete or even obtainable.

Consequently, the absence of certain documents 
may affect the selected analysis approach and 
elements of proof.

Requests must generally be highly specific by 
document name not just type and justification given

Documents
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Nevertheless, the Expert should be provided with, 
and if necessary request, sufficient material that is 
relevant to his/her conclusions to perform the 
necessary analysis.

“Where expert evidence refers to photographs, 
plans, calculations … these must be provided to the 
opposite party at the same time as the exchange of 
reports.” [Ikarian Reefer]

Documents
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Programme (Schedule) Analysis

Disruption/Inefficiency Analysis

Quantum Analysis

Discovery limitations can impact a 
construction matter in several ways
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The duties, responsibilities and report of an 
Expert may vary from that required by the 
[Federal] Rules of Civil Procedure in an ICC 
Arbitration. 

(Rules of Civil Procedure, Rule 26(a)(1) and (2).

Differing Requirements
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National laws and the Expert’s Role

The duties, responsibilities and report 
of an Expert “across the pond”
include the seven requirements.
[Ikarian Reefer]



Ronan J. McHugh
Thelen Reid & Priest LLP

13

©All Rights Reserved May 2005

The Code of Guidance For Experts And 
Those Instructing Them

(The Academy of Experts)

Guidance



The Guidance



Ronan J. McHugh
Thelen Reid & Priest LLP

15

©All Rights Reserved May 2005

It is universal practice that an Expert’s evidence is 
reduced to a written report. [IBA Rules of Evidence 
in International Arbitration Article 5]

Written report is normally produced after 
conferencing between the respective party experts

An Expert’s report (s) in an ICC Arbitration can be 
distinguished in form and content. 

Expert’s Report
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The Expert’s report should summarize the 
facts or instructions given to the Expert 
which are material to the opinions 
expressed or upon which opinions are 
based.

It must set out the expert’s method and 
the evidence and information used in 
reaching its conclusions.

Expert’s Report
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The Expert’s report must clearly distinguish 
between those facts the experts knows to 
be true, those facts he has assumed, and 
those facts he has been instructed to 
assume.

Expert’s Report
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The Expert’s report must 
be verified by a statement 
of truth.

Expert’s Report
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Experts may be appointed by the Tribunal 
whose role in arbitration may require that 
they communicate directly with the parties’
expert absent the presence of party 
counsel.

Expert’s Appointment



When the Experts Agree
From CPR:

22 Parties’ Duty to Consider Being Bound by Agreements 
Reached Between Experts

22.1 The parties may agree to be bound by any agreement that 
had been reached at an Experts’ discussion.  The parties 
have a duty, implied by the overriding objective to 
consider agreeing to be bound by agreements reached by 
their Experts.  Accordingly, where a party refuses to be so 
bound, it should record its reasons.”



Questions to the Experts
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Demonstrative evidence is more and more 
common, but not universally accepted in 
many countries.

How do you put on demonstrative 
evidence when you have a written 
statement as evidence in chief?

Demonstrative Evidence
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Expert witness preparation varies from 
country to country and therefore may be 
viewed differently by tribunal members.

Expert Witness Preparation
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ICC Arbitration offers the possibility of oral 
testimony in various ways or not at all. 
[Art. 20(3)]

Oral Testimony
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Questions?

www.thelenreid.com

www.paiworld.com
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